MEMORANDUM OF UNDERSTANDING 

in respect of a
SUPPLY AGREEMENT
between
PARTY A
and 

Party b
MEMORANDUM OF UNDERSTANDING
in relation to Supply Agreement
THIS MEMORANDUM OF UNDERSTANDING (“MOU”) is made and entered into this [insert date] by and between [insert name of Party A] of [insert registered address] (“Party A”) and [insert name of Party B] of ____________________ (the “Party B”).  Party A and Party B are each referred to herein as a “Party” and together as the “Parties”.

WHEREAS
(A)
Party A is a [insert a brief description of Party A’s business]. 

(B)
Party B has a reliable source of suitable [insert goods] and is desirous of supplying Party B the said [insert goods].  

(C)
Party A and Party B intend to enter into a sale and purchase agreement (the “Supply Agreement”) pursuant to which the Party B will agree to sell to Party A and Party A will agree to purchase the [insert goods] as per the specifications herein from Party B.

(D)
The Parties agree that the Supply Agreement shall be based on the principle terms, conditions and prices set out in this MOU.
1.
Principal Terms of the Supply Agreement
The Parties acknowledge that they have reached an understanding to negotiate and execute the Supply Agreement incorporating the following provisions: 
	1.
Parties
	The “Parties” for purposes of the Supply Agreement shall be Party A and Party B, and include their subsidiaries, affiliates and permitted assigns.

	2.
Supply/Offtake
	Party B shall sell and deliver to Party A, and Party B shall agree to purchase, a minimum of [insert amount of goods] per year of [insert goods] (such minimum quantity per year herein called the “Annual Contract Quantity” or the “ACQ”) and up to a maximum of [insert amount of goods] per year of [insert goods].
The Parties may by agreement in writing increase the ACQ.

	3.
Terms and Conditions
	[insert goods] Specifications

The specifications of the [insert goods] to be sold and delivered by Party B under the Supply Agreement are set out in Schedule 1 attached. 
Quantity and Quality Determination Provisions

The provisions regarding measurement, sampling, and appointment of an independent inspector, inspection of quality, inspection of quantity, settlement of routine disputes regarding quantity or quality shall be set forth in the Supply Agreement.
[insert goods] Warranty
Party B shall not make and shall disclaim any warranty whatsoever, whether express or implied, including without limitation any implied warranty of merchantability or fitness for any purpose, save for warranting that it shall procure that good title to the [insert goods] shall be transferred to Party A and that [insert goods] shall conform to the [insert goods] Specifications.

	4.
Pricing
	The price payable by Party A for the [insert goods] shall be based on the following formula determined with reference to an agreed pricing platform, having regard to applicable premium or discount:

Pricing Formula in Schedule 2 
The Parties will review the price determination mechanism annually.  



	5.         Delivery; Shipping; Title and Risk
	The [insert goods] shall be sold and delivered on a ‘Delivered Duty Paid (“DDP”) (Party A at [insert delivery address])’ basis, and, accordingly, the agreed pricing formula (as specified above and in Schedule 2) is on a 'DDP (Party A at [insert delivery address])' basis. The timings of the delivery and description of the delivery order and other cargo documents to be delivered by Party B to Party A and delivery information procedures shall be set forth in the definitive Supply Agreement.
The Parties shall appoint representatives who will review operating issues, consider revisions to planned plant shutdowns at Party A’s [insert Project’s name], confirm the shortfalls and other matters relating to the supply and delivery of the [insert goods]. The Supply Agreement shall contain detailed provisions relating to notification by Party B and Party A of [insert goods] offtake programs for each delivery period.   

Party A will deliver to Party B a quarterly delivery schedule at least [insert number] days before the start of each calendar quarter.
Title and risk to the [insert goods] delivered shall pass to Party A when Party A accepts delivery of such [insert goods] at the [insert delivery location].

	6.
Billing, Payment and Taxes
	Payment shall be made by Party A by way of [insert method of payment such as telegraphic transfer,  cheque and/or etc] [insert number] days from date of Party A’s acceptance of the relevant delivery of goods stated in the delivery order.
Any tax, surcharge, license, franchise, registration fee, governmental charge or levy of any nature whatsoever imposed by any government or any subdivision or agency thereof and payable in connection with the Party B’s sale of [insert goods] or in connection with any payments of the sale price(s) for [insert goods] to be made by Party B under the Supply Agreement shall be the sole responsibility of the Party B and Party B shall hold the Party A harmless against and indemnified from any such tax or claim.  Where Party A is required by applicable law or regulation to make any payment to the Party B subject to the deduction or withholding of tax, Party A shall be entitled (i) to make the relevant withholding or deduction, (ii) pay to the Party B, net of any such deduction and/or withholding, the fees and other sums due at the relevant time to the Party B, and (iii) pay over the amount of such withholding and/or deduction to the relevant government authorities or agencies entitled under applicable law to receive such amount.

For the avoidance of doubt, (a) Party A shall not be obliged to pay the Party B any additional amounts in respect of, or calculated by reference to, the amount of any such deduction or withholding on account of taxes, and (b) the Party B shall be solely responsible for any tax on the Party B’s overall net income and (for the avoidance of doubt) for any tax, surcharge, license, franchise, registration fee, governmental charge or levy of any nature imposed on incurred in connection with the Party B’s ownership, maintenance and operation of its [insert goods] or other assets and the Party B’s employment of any labour in connection therewith. 

	7.
Effective Date and Term
	The Supply Agreement shall become effective on the date of satisfaction of all of the following conditions (“Effective Date”):
· execution of the Supply Agreement by the Parties;

· receipt by Party A of written confirmation from its bank financiers (and/or its other financiers) confirming that the conditions precedent to the Party A’s financing documents have been met; 
· Party B and Party A have provided to each other evidence that the execution and performance of the Supply Agreement has been approved by their board of directors

· Party B and Party A have provided to each other an officer’s certificate confirming that all the representations and warranties set forth in the Supply Agreement are true and correct. 
The Supply Agreement shall commence on the Effective Date and expire on the last day of the [insert year] from the Supply Commencement Date.  The Supply Commencement Date means the first day of commercial operations of the Project. The term of the Supply Agreement may be extended by agreement of the Parties. 

	8.
Force Majeure
	Force Majeure means any event, condition or circumstance and the effects thereof, which is or are beyond the reasonable control, directly or indirectly, of the Party affected (the “Affected Party”) resulting in or causing a total or partial failure of the Affected Party in the fulfillment of any of its obligations under the Supply Agreement (other than the payment of money).
Subject to satisfaction of the criteria set forth above, when the Party B is the Affected Party an Event of Force Majeure (a “Company Event of Force Majeure”) shall include, without limitation: (a) any fire, flood, atmospheric disturbance, lightning-storm, typhoon, tornado, earthquake, landslide, soil erosion, accidental damage, catastrophic equipment failure, subsidence, washout or epidemics; (b) any war, riot, civil war, blockade, insurrection, sabotage, acts of terrorism, acts of public enemies, civil disturbance or strike; (c) any act of government or governmental authorities or any law, decree, order or the like, or taking or confiscation that directly affects the Party B; (d) expropriation, requisition, confiscation or nationalisation, import restriction or closure of harbors, docks, canals or other assistance or adjunct to shipping or navigation by any government or governmental authorities; (e) rationing or allocation, whether of fuel oil, or other goods and commodities affecting the performance of the obligations of Party B under the Supply Agreement; (f) whether imposed by law, or by compliance of industry at the insistence of a government or governmental authority; and (g) any event, matter or thing wherever occurring, which shall be within the reasonable control of any government or governmental authority.
Subject to satisfaction of the criteria set forth above, when Party A is the Affected Party an Event of Force Majeure (a “Buyer Event of Force Majeure”) shall include, without limitation: (a) accidental loss of a nominated transportation vehicle and/or vessel or accidental damage thereto; (b) accident of navigation or perils of the sea; (c) fire, flood, atmospheric disturbance, lightning-storm, typhoon, tornado or epidemics; (d) any war, riot, civil war, blockade, insurrection, sabotage, acts of terrorism, acts of public enemies, civil disturbance or strike; (e) any act of government or governmental authorities, or any law, decree, order or the like, or taking or confiscation thereof that directly affects Party A; (f) expropriation, requisition, confiscation or nationalisation, import restriction or closure of harbors, docks, canals or other assistance or adjunct to shipping or navigation by any government or governmental authorities; and (g) any event, matter or thing wherever occurring, which shall be within the reasonable control of any government or governmental authority.
The Party B shall be excused from performance of its obligations under the Supply Agreement for so long as Company Force Majeure Event subsists. The Party B shall also be entitled to suspend, withhold, reduce deliveries or supply Party A with the affected [insert goods].

Party A shall be excused from performance of its obligations (other than a payment obligation) under the Supply Agreement for so long as a Buyer Force Majeure Event subsists. Party A shall also be entitled to withhold, suspend or reduce its purchase of [insert goods], and the Party B shall have the right to sell quantities of the [insert goods] committed to Party A on the spot market or under other arrangements.

	9.
Termination 
	Either Party may terminate the Supply Agreement by prior written notice to the other Party upon a material event of default by the other Party that is not cured after 90 days’ written notice thereof is given to the defaulting Party. 

	10.         Limitation of Liabilities
	No Party shall be liable for any claim under or arising out of or for breach of the Supply Agreement unless such claim is asserted within 6 years from the date of occurrence of the incident giving rise to the claim or from the date of breach. No Party shall be liable to another Party for any loss of income or profit, loss of use or production or any special, punitive, incidental, indirect or consequential damage caused by a breach of the Supply Agreement.

The Party B shall not be liable with respect to any claim for loss of or damage to any [insert goods] after title to the Products has passed to [insert Party A] hereunder, provided always that such loss or damage did not arise as a result of any act, omission or negligence of Party B.

	11.
Dispute Resolution and Governing Law
	Disputes between the Parties under the Supply Agreement shall be finally settled by 3 arbitrators in [insert country] in accordance with [insert relevant arbitration law]. The Supply Agreement shall be governed by the laws of [insert country]. 

	12.       Miscellaneous
	Confidentiality

The Parties shall hold all information relating to the Supply Agreement (except information that is publicly available or in respect of which disclosure is required by law) as confidential and shall only disclose such information to a non-Party with the prior written consent of the other Party. 
Notices
All notices and communications in connection with the Supply Agreement shall be given in writing and shall be delivered personally or sent by registered mail with postage prepaid or sent by confirmed facsimile to the address/facsimile number set out in the Supply Agreement.
Assignment

No Party can assign, novate or transfer its rights/obligations under the Supply Agreement without the prior written consent of the other Party provided that Party A may assign the Supply Agreement to the Party A’s financing parties. The Parties shall at or before the closing of the financing for Party B in respect of the Project enter into a direct agreement with the intercreditor agent (or a person nominated by it) substantially on the terms set out in a Schedule to the Supply Agreement or on such terms as the Parties and the finance parties may otherwise agree.
[insert relevant law on rights of third parties] 

The [insert relevant law on rights of third parties] shall not apply to the Supply Agreement and no person not a party to the Supply Agreement shall have or acquire any right to enforce any term of it pursuant to the Act, unless the Supply Agreement expressly provides that such person has rights under it or is entitled to benefit from its provisions.


2.  Nature of the HOA & Negotiation of Definitive Supply Agreement
(a) The Parties agree that this Memorandum records the in-principle agreement (and the major heads of agreement) between the Parties relating to the sale and purchase of [insert goods]. The major heads of agreement hereinbefore set out are subject in their entirety to the provisions of any full or definitive agreement for such sale and purchase, which the Parties shall in good faith negotiate during [insert specified period of negotiation]. Neither Party nor any Affiliate of a Party shall be liable to the other Party in any way, including (without limitation) for any loss or damage arising from the withdrawal from, or expiration or termination of, this MOU or the adoption of a negative final investment decision in respect of the Project. Both Parties also hereby acknowledge that the development and actualization of the Project as a whole, and any sale and purchase of [insert goods] as contemplated in this MOU, are wholly subject to (i) Party A completing its feasibility studies and reaching a favourable final investment decision in relation to the Project, (ii) the final confirmation from Party A’s technology provider on the suitability of the Party B’s [insert goods] for the Project, (iii) Party A securing adequate financing for the Project on terms acceptable to Party A before [insert date], (iv) Party A obtaining all necessary governmental and regulatory approvals for the Project, (v) the Parties entering into and executing a legally-binding definitive agreement for the sale and purchase of the [insert goods], and (vi) each Party hereto obtaining any necessary government and regulatory approvals for such sale and purchase of [insert goods].
(b) Each of the Parties hereby acknowledges that the approval of Party A’s bank financiers (and/or other financiers) for the Project will be required for (i) any [insert goods] supply arrangements to be made between  the Parties, and (ii) the provisions of any definitive Supply Agreement to be entered into between the Parties for the sale and purchase of the [insert goods] for the Project; accordingly each Party agrees that this MOU shall not be legally binding on either party, but instead is subject in its entirety to the Parties entering into and executing a legally-binding definitive agreement for the sale and purchase of the [insert goods] for the Project. 
3.  Counterparts
This MOU may be executed in any number of counterparts, and each such counterpart will be deemed to be an original instrument, but all such counterparts together will constitute one and the same instrument.
 4.  Assignment
This MOU shall not be assignable by either Party in whole or in part without the prior written consent of the other Party hereto, which consent shall be within the sole discretion of such other Party.

5.  Governing Law

This MOU shall be governed by, and, construed and enforced in accordance with, the laws of Singapore
For and on behalf of
Party A 
_____________________________

Name:

Designation
For and on behalf of
Party B
_____________________________

Name:

Designation:
Schedule 1

[insert goods] Specifications

	SPECIFICATION
	VALUE
	TEST METHOD

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


Schedule 2

Pricing Formula

	[insert goods] Price
[insert currency]/[insert unit of weight]
	[insert goods] Price
[insert currency]/[insert unit of weight]

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	Each of the prices specified in this Schedule includes (in its stated amount) all applicable value-added tax, goods and services tax or other sales taxes.  It is agreed, for the avoidance of doubt, that no further amount(s) shall be added to the invoiced sale price of any [insert goods] on account of any such taxes.
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